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OPEN SCALABLE FILE SYSTEMS, INC. 

ADOPTER AGREEMENT 

This Adopter Agreement (the “Agreement”) constitutes a binding agreement between Open 
Scalable File Systems, Inc., a California nonprofit mutual benefit corporation (“OpenSFS”) and 
the undersigned Adopter executing the signature page of this Agreement (“Participant”), 
hereinafter referred to individually as “Party”, and collectively as “Parties”. This Agreement is 
effective as of the date on which it is signed by the last of the Parties (the “Effective Date”).  All 
capitalized words not defined herein are defined in the Bylaws of OpenSFS, as such may be 
amended from time to time (the “Bylaws”).  The current version of the Bylaws can be found at 
www.opensfs.org. 
 
1. Compliance and Obligations 

1.1 Bylaws: Participant agrees to abide by the terms of the Bylaws.  Participant 
acknowledges that Participant has received and reviewed the Bylaws and 
understands that certain of Participant’s obligations under the Bylaws will survive 
the termination of Participant’s participation in OpenSFS (the “Surviving 
Provisions”), including terms relating to Maintenance of and Modification to 
OpenSFS Stacks (Article 14), Intellectual Property (Article 16) and 
Confidentiality (Article 17), and any relevant successor provisions thereto. 

1.2 Intellectual Property: Without limiting the generality of the foregoing, the 
provisions of the Bylaws relating to intellectual property and Participant’s 
obligations relating thereto are attached hereto as Exhibit A and incorporated 
herein by reference, and Participant hereby agrees to abide by the agreements and 
covenants set forth therein. 

1.3 Policies and Procedures: Participant agrees to abide by the terms of the Policies 
and Procedures of OpenSFS (the “Policies”), as they appear at www.opensfs.org 
as of the Effective Date or as amended thereafter by the Board of Directors of 
OpenSFS. 

1.4 Dues: Participant agrees to make timely payment of its annual dues.  Participant 
shall pay its initial dues upon or promptly following the execution of this 
Agreement, and in any event no later than five (5) business days after the 
Effective Date. 

1.5 Contribution Agreement: Participant has received and reviewed OpenSFS’ form 
of Contribution Agreement and, upon any Contribution by Participant to 
OpenSFS, agrees to execute and deliver, and to abide by the terms of, the 
Contribution Agreement, as the same may be amended from time to time. 

1.6 Compliance: In the event of Participant’s failure to comply with Participant’s 
obligations set forth herein or Participant’s obligations in the Contribution 
Agreement, Participant’s participation in OpenSFS may be terminated as provided 
in the Bylaws. 
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2. Term and Termination 

This Agreement shall continue in effect until such time as Participant’s participation in 
OpenSFS is terminated by Participant or by OpenSFS in accordance with the Bylaws.  
Notwithstanding such termination, Participant shall continue to be bound by the 
Surviving Provisions. 
 

3. Notices 
Except to the extent otherwise explicitly required or permitted by the Bylaws or the 
Policies, all notices under this Agreement shall be in writing and shall be delivered 
personally (by reputable international courier) or sent by U.S. mail or electronic 
communication.  Notices to OpenSFS shall be sent to OpenSFS at its address of record as 
provided on the OpenSFS website www.opensfs.org.  Notices to Participant shall be sent 
to Participant at Participant’s address as it appears in the official participant records of 
OpenSFS.  All notices shall be deemed given at the time defined in Section 5015 of the 
Corporations Code. 

 
4. Consent to Electronic Communications 

4.1 Consent.  By signing this Agreement, the undersigned Participant consents and 
agrees with OpenSFS to receive communications from OpenSFS (which may 
include, without limitation, notices of meetings, written ballots, annual reports 
and any other materials) by electronic transmission , including by facsimile or 
email transmission to the facsimile number or email address of Participant on 
record with OpenSFS (which shall initially be the facsimile number and email 
address of the lead person indicated by Participant on Participant’s Participation 
Application), by posting such communication on a designated message board or 
network, together with facsimile or email notice to Participant of such posting, or 
by other electronic means .  Participant acknowledges and agrees that delivery by 
OpenSFS of such electronic communication shall constitute delivery for all 
purposes, with the same force and effect as though Participant had received a 
written communication in tangible form.  The foregoing consent shall apply to all 
communications, and OpenSFS may, but shall not be required to, convey any 
communication to Participant by electronic means. 

 
4.2 Authenticity.  Participant also agrees that OpenSFS may rely on the authenticity 

of all communications and writings (including without limitation written ballots 
of Participant or proxies of Participant) sent by Participant or its representatives to 
OpenSFS by electronic transmission from any of Participant’s electronic 
addresses for any and all purposes. 

 
5. No Other Warranty; Limitation of Liability 

5.1 NO OTHER WARRANTY.  EXCEPT AS EXPRESSLY PROVIDED IN THE 
BYLAWS OR THE CONTRIBUTION AGREEMENT, PARTICIPANT 
ACKNOWLEDGES AND AGREES THAT ALL INFORMATION PROVIDED 
AS PART OF THE OPENSFS STACK DEVELOPMENT PROCESS AND THE 
OPENSFS STACK IS PROVIDED “AS IS” WITH NO WARRANTIES 
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WHATSOEVER, WHETHER EXPRESS OR IMPLIED, STATUTORY OR 
OTHERWISE, AND THAT THE PARTICIPANTS AND OPENSFS 
EXPRESSLY DISCLAIM ANY WARRANTY OF MERCHANTABILITY, 
NONINFRINGEMENT, FITNESS FOR ANY PARTICULAR PURPOSE, OR 
ANY WARRANTY ARISING OUT OF ANY PROPOSAL, SPECIFICATION, 
OR SAMPLE. 

 
5.2 LIMITATION OF LIABILITY .  IN NO EVENT WILL PARTICIPANTS OR 

OPENSFS BE LIABLE TO EACH OTHER, OR TO ANY THIRD PARTY FOR 
THE COST OF PROCURING SUBSTITUTE GOODS OR SERVICES, LOST 
PROFITS, LOSS OF USE, LOSS OF DATA OR ANY INCIDENTAL, 
CONSEQUENTIAL, INDIRECT, OR SPECIAL DAMAGES, WHETHER 
UNDER CONTRACT, TORT, WARRANTY, OR OTHERWISE, ARISING IN 
ANY WAY OUT OF THIS OR ANY OTHER RELATED AGREEMENT, 
WHETHER OR NOT SUCH PARTY HAD ADVANCE NOTICE OF THE 
POSSIBILITY OF SUCH DAMAGES. 

 
6. Assignment 

OpenSFS may assign its rights or obligations under this Agreement to the surviving 
entity in a merger, consolidation or conversion of OpenSFS or in connection with a 
transfer or sale of all or substantially all of the business or assets of OpenSFS.  The rights 
and obligations of Participant under this Agreement may not be assigned or transferred, 
unless approved in advance in writing by the Board, and for such assignment or transfer 
to be effective the assignee or transferee must meet the then-required qualifications for 
the participation being assigned and must agree in writing to be bound by the terms of 
OpenSFS’ then-current form of Participation Agreement. 

 
7. General Provisions 

This Agreement shall be construed under and governed by the laws of the State of 
California, USA, without reference to its conflict-of-laws principles. This Agreement, 
together with the referenced Bylaws, Policies, and any other documents entered into 
between Participant and OpenSFS, sets forth the entire understanding of OpenSFS and 
Participant relative to the subject matter hereof, and supersedes all prior agreements and 
understandings relating hereto, unless otherwise stated in this Agreement. No 
modifications or additions to or deletions from this Agreement shall be binding unless 
accepted in writing by authorized representatives of OpenSFS and Participant, and the 
waiver of any breach or default will not constitute a waiver of any other right hereunder 
or any subsequent breach or default. This Agreement may be executed in one or more 
counterparts, each of which shall be deemed an original, but collectively shall constitute 
one and the same instrument. In the case of any conflict between the terms of this 
Agreement and the terms of the Bylaws and the Policies, the Bylaws and Policies shall 
supersede the terms of this Agreement. 
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In witness whereof, the parties have executed this Agreement as of the respective dates set forth 
below. 
 
 
Adopter  Open Scalable File Systems, Inc. 
 
  
 (Entity Legal Name) 
 
By:   By:   
 (Signature) (Signature) 
 
Print Name:   Print Name:   
 
Title:   Title:  
 
Date:   Date:   
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Exhibit A 
 

Article 16 of Bylaws 
 
 

ARTICLE 16. INTELLECTUAL PROPERTY 

16.1 Contributions.  Each Participant making a Contribution will enter into a 
Contribution Agreement.  Each Contribution made by a Participant will be licensed to the 
Corporation under, and will be subject to the terms and conditions of, the Participant’s 
Contribution Agreement. 

16.2 Copyright Ownership of the OpenSFS Stack.  Except as may be separately 
agreed, copyright ownership of an OpenSFS Stack (or portion thereof) contributed by a 
Participant remains with the Participant that contributed such OpenSFS Stack (or portion thereof) 
but only to the extent of the Contribution made by such Participant, which shall not extend to any 
copyright ownership rights of the Corporation or any other Participant that may have contributed 
works used in the OpenSFS Stack (or portion thereof).  No rights of joint authorship or joint 
ownership of copyrights in any OpenSFS Stack (or portion thereof) shall be created solely by 
virtue of a Participant’s act of contributing works that are included within such OpenSFS Stack 
(or portion thereof).  As the creator of the compilation that shall comprise the whole of any 
OpenSFS Stack that has Contributions from more than one Participant, the Corporation shall 
own all compilation copyrights in each OpenSFS Stack (or portion thereof), provided such rights 
in the compilation shall only be as to the whole and not to the components contained in such 
whole that were contributed by the Participants. 

16.3 Trademarks.   

A. Selection.  Each Participant agrees not to assert against any other 
Participant, the Corporation or licensee, any trademark, trade name, or similar rights it may have 
now or hereafter in the names “Open Scalable File Systems” or “OpenSFS” when used to 
identify or refer to an OpenSFS Stack.  Subject to legal requirements and the legal rights of other 
parties, the Corporation may develop, own, and register trademarks (“Trademarks”) relating to 
its activities or to an OpenSFS Stack. 

B. Use of the Trademarks.  Each Participant agrees to not use as a trademark 
“Open Scalable File Systems” or “OpenSFS” or any Trademarks that have been registered by the 
Corporation unless such use is either subject to the terms and conditions of a license agreement 
with the Corporation or otherwise permitted by law. 

 


